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March 11, 2010 Webinar:
How to Assure that Your Legal Hold Process is Legally
Defensible

It has been three years since the Federal Rules of Civil Procedure were amended to provide
a party protection from sanctions for failing to preserve electronically stored information.
Rule 37(e), commonly referred to as the “safe harbor” provision, states:

Absent exceptional circumstances, a court may not impose sanctions under these
rules on a party for failing to provide electronically stored information lost as a result
of the routine, good faith operation of an electronic information system.

Several state courts subsequently enacted similar safe harbor provisions.

During the last few years, courts have had an opportunity to apply the safe harbor rule.
Most courts addressing the issue have held that in order to take advantage of the safe
harbor protection, an organization needs to act affirmatively to prevent its data
management system and employees from destroying or altering information, even if such
destruction would occur in the regular course of business. In other words, “good faith” for
purposes of the rule will involve the court examining the steps an organization took to
implement a litigation hold.

During our March 11" webinar, we will provide guidance on what an organization should do
to effectively implement a litigation hold. In particular, we will provide you with the
following:
e Explanation of the safe harbor protection: how much protection does it really
provide?
e Summary of recent case law which identifies the most common litigation hold
problems.

e  Overview of our recommended litigation hold process and form documents.




