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Arbitration is a matter of contract and, in order to
ensure that the arbitral forum the parties have chosen
is an efficient alternative to litigation, courts review
awards issued by arbitrators with significant deference.
Nevertheless, a party cannot be forced to arbitrate when
it did not agree to do so, and courts review de novo
certain gateway issues that implicate whether the parties
agreed to arbitrate in the first place. The Supreme
Court developed these and related principles in a rich
case law arising out of commercial arbitrations and
arbitrations under collective bargaining agreements.
But, until this term, it was not clear whether the
Supreme Court’s arbitrability precedents in the domes-
tic arbitration arena would apply with equal force to
investment treaty arbitration—that is, arbitration con-
ducted between nations and foreign investors operating
in those nations pursuant to treaties that grant certain
protections to foreign investors. (Bilateral investment
treaties, or ‘‘BITs’’ are a common example of such trea-
ties.) In BG Group PLC v. Republic of Argentina, __
U.S. __, 134 S. Ct. 1198, decided March 5, 2014, the
Supreme Court addressed this issue for the first time,
evaluating the appropriate standard a federal court
should apply in reviewing an investment treaty arbitra-
tion award.

The decision signals the expansion of domestic arbitra-
tion precedents to the context of investment treaty
arbitration.1 In its analysis, the Supreme Court first
determined what the result would be under its domestic
arbitration case law, then asked whether the fact that
the arbitration award before it arose from an investment
treaty between two sovereign nations should make any
difference. And the Court held it should not. Given
that there are some differences in the structure of invest-
ment treaty arbitration—the investor who typically
initiates the process, for example, is not itself a party
to the treaty containing the agreement to arbitrate—
and the significance of the involvement of a sovereign
state, this result was not a foregone conclusion. More-
over, in importing into the world of investment treaty
arbitration the case law on arbitrability disputes in
domestic arbitration, the Court also imported the
uncertainties latent in that case law. In particular, the
degree to which courts should resolve arbitrability dis-
putes with reference to ordinary contract law or by
referring to presumptions about the parties’ intent,
developed as a matter of federal law specific to arbitra-
tion, remains an open question, even after BG Group.

The Supreme Court’s Decision In BG Group

Factual Background
In the early 1990s, a British firm called BG Group
plc did business in Argentina. Specifically, it belonged
to a consortium that successfully bid for a controlling
interest in MetroGAS, an Argentine gas distribution
company created when Argentina privatized its state-
owned gas utility. At the time, Argentine law required
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that its regulators calculate gas tariffs (i.e., the re-
venues gas distribution companies would receive) in
U.S. dollars, and that those tariffs be set at levels suffi-
cient to assure gas distribution companies like Metro-
GAS a reasonable return. Several years later, in the early
2000s, Argentina faced a severe economic crisis. It
enacted new statutes that changed the currency for
calculating gas tariffs from dollars to Argentine pesos.
The laws converted the tariffs into pesos at a rate of one
peso per dollar, though the exchange rate at the time
was about three pesos per dollar. ‘‘The result was that
MetroGAS’s profits were quickly transformed into
losses.’’2

BG Group sought arbitration under the bilateral invest-
ment treaty between the United Kingdom and Argen-
tina (‘‘Treaty’’ or ‘‘U.K.-Argentina BIT’’).3 It claimed
that Argentina’s actions amounted to expropriation and
a denial of fair and equitable treatment.4 In addition to
defending itself on the merits, Argentina objected to the
arbitration on multiple threshold grounds. One of
those grounds was that BG Group had failed to comply
with the so-called local litigation requirement of Article
8 of the Treaty, which meant that the arbitration was
not properly commenced and the arbitrators lacked
jurisdiction to hear the dispute.

Article 8 of the Treaty governs the resolution of dis-
putes between one of the ‘‘Contracting Parties’’ (i.e., the
U.K. or Argentina) and an investor of the other Con-
tracting Party. It requires that disputes that ‘‘have not
been amicably settled shall be submitted, at the request
of one of the Parties to the dispute, to the decision of
the competent tribunal of the Contracting Party in
whose territory the investment was made.’’5 However,
a dispute may be subject to arbitration under the Treaty
either if the investor and the State have agreed to do so
(Art. 8(2)(b)) or if one of the parties to the dispute so
requests and one of the following is true:

[(i)] after a period of eighteen months has
elapsed from the moment when the dispute
was submitted to the competent tribunal of
the Contracting Party in whose territory the
investment was made, the said tribunal has not
given its final decision; [or]

[(ii)] the final decision of the aforementioned
tribunal has been made but the Parties are still
in dispute.6

In this case, BG Group did not file litigation in Argen-
tina’s courts. According to Argentina, that decision vio-
lated the Treaty’s arbitration triggering mechanism
and, at the outset, barred the arbitral tribunal from
hearing the dispute.

In December of 2007, the arbitral tribunal issued a
final decision. In addition to ruling for BG Group on
its fair-and-equitable-treatment claim (and awarding it
$185 million in damages), the tribunal concluded
that Argentina’s own conduct excused BG Group’s fail-
ure to comply with the local litigation requirement
of Article 8. As the Supreme Court described the arbi-
tral tribunal’s holding, ‘‘[t]he panel pointed out that
in 2002, the President of Argentina had issued a decree
staying for 180 days the execution of its courts’ final
judgments (and injunctions) in suits claiming harm as a
result of the new economic measures.’’7 Moreover,
‘‘Argentina had established a ‘renegotiation process’
for public service contracts, such as its contract with
MetroGAS, to alleviate the negative impact of [those
measures]’’ but ‘‘barred from participation in that ‘pro-
cess’ firms that were litigating against Argentina in court
or in arbitration.’’8 The arbitral tribunal concluded that
those actions ‘‘hindered recourse to the domestic judi-
ciary to the point where the Treaty implicitly excused
compliance with the local litigation requirement.’’9

Both sides filed petitions for review in the District
Court for the District of Columbia. (The arbitration
had been sited in Washington, D.C.) BG Group
sought to confirm the award under the New York Con-
vention and the Federal Arbitration Act.10 Argentina
sought to vacate the award for lack of jurisdiction.11

The District Court confirmed the award, rejecting
Argentina’s objections.12 The Court of Appeals for
the D.C. Circuit, however, reversed. It first held that
the question whether Article 8 of the Treaty precluded
BG Group from seeking arbitration in the first place
was a matter for the courts to decide de novo—meaning
without deference to the conclusion of the arbitral
panel. It then held that BG Group had indeed failed
to meet the requirement.13 The Supreme Court
granted BG Group’s petition for certiorari.

The Court’s Opinion
In an opinion by Associate Justice Stephen G. Breyer,
the Supreme Court reversed. In the principal part of
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the opinion, the Court held that a federal court must
review an arbitral tribunal’s interpretation and appli-
cation of the local litigation requirement with the de-
ference that courts typically show to the decisions of
arbitrators.14 Applying that deferential standard of
review, the Court had little trouble upholding the deci-
sion of the tribunal that Argentina’s conduct excused
BG Group’s compliance with the local litigation
requirement.15

The significance of BG Group lies in the Supreme
Court’s first holding—that a court reviewing an arbitral
award under the UK-Argentina BIT must apply a de-
ferential standard of review to an arbitral tribunal’s
resolution of whether prerequisites to arbitration, like
the local litigation requirement, have been met. The
Court reached that result by applying, more or less
directly, the decisional law it has developed in domestic
arbitration cases. A brief review of that case law puts BG
Group in context.

Several times the Supreme Court has addressed the
question who—court or arbitrator—has the primary
responsibility to determine gateway issues or prerequi-
sites to arbitration. The issue first came up in cases
where one party initiated arbitration proceedings and
the other party sought court intervention to stay or
enjoin those proceedings.16 Depending on the nature
of the objection to arbitration, either the court itself
must resolve the objection to determine whether the
dispute is arbitrable or it must let the arbitrators have a
first crack at the issue. The Supreme Court has articu-
lated several governing principles in this area, some
of which were highlighted in Justice Breyer’s opinion
in BG Group. The starting point is that ‘‘arbitration is
a matter of contract and a party cannot be required
to submit to arbitration any dispute which he has not
agreed so to submit.’’17 It follows from that principle
that, ‘‘[u]nless the parties clearly and unmistakably
provide otherwise, the question of whether the parties
agreed to arbitrate is to be decided by the court, not the
arbitrator.’’18 Thus, what matters is whether the gate-
way issue is one of ‘‘arbitrability’’—meaning there is a
question whether a valid agreement to arbitrate exists,
binds the parties, or covers the dispute—or not.19

Gateway issues can also come up on the back end—that
is, when arbitration has already been completed, and

the parties seek court review to either confirm or vacate
the award (although, on the back end, the ‘‘gateway’’
label seems inapt). This was, of course, the situation in
BG Group itself, and the question in this context
becomes what standard of review the court should
apply to the arbitrator’s resolution of the gateway
issue. In two decisions authored by Justice Breyer, the
Supreme Court has emphasized that what standard
of review applies is a question about ‘‘who (primarily)
should decide arbitrability,’’ which is different from
‘‘whether a particular merits-related dispute is arbitrable
because it is within the scope of a valid arbitration
agreement.’’20 If a gateway question is primarily for
an arbitrator, then a court should review its resolution
of that question with deference; if the question is pri-
marily for a court, then a court should reach its own
decision—i.e., review de novo.21 Justice Breyer’s opi-
nion in BG Group reiterated this approach.22

Determining who is supposed to have the primary
authority to decide a gateway issue, the Court has
explained, reflects the consent-based principles, dis-
cussed above, on which arbitration is founded. Thus,
‘‘questions of arbitrability’’ are issues for ‘‘judicial deter-
mination unless the parties clearly and unmistakably
provide otherwise.’’23 But the scope of such questions
is ‘‘narrow’’; they are limited to ‘‘circumstances where
contracting parties would likely have expected a court
to have decided the gateway matter, where they are
not likely to have thought that they had agreed that
an arbitrator would do so, and, consequently, where
reference of the gateway dispute to the court avoids
the risk of forcing parties to arbitrate a matter that
they may well not have agreed to arbitrate.’’24 Thus,
‘‘a gateway dispute about whether the parties are bound
by a given arbitration clause raises a ‘question of arbitr-
ability’ for a court to decide.’’25 By contrast, ‘‘procedural
questions which grow out of the dispute and bear on its
final disposition are presumptively not for the judge,
but for an arbitrator, to decide.’’26 Such questions in-
clude ‘‘whether prerequisites such as time limits, notice,
laches, estoppel, and other conditions precedent to an
obligation to arbitrate have been met.’’27

In BG Group, the Supreme Court largely adopts these
precedents in the context of the review of investment
treaty arbitration awards. Justice Breyer’s opinion

3

MEALEY’S International Arbitration Report Vol. 29, #5 May 2014



begins by ‘‘treat[ing] the document before [the Court]
as if it were an ordinary contract between private
parties’’ and then ‘‘ask[ing] whether the fact that the
document in question is a treaty makes a critical differ-
ence.’’28 Under commercial arbitration case law, the
Court concluded, the local litigation requirement
of Treaty Article 8 ‘‘determines when the contractual
duty to arbitrate arises, not whether there is a contrac-
tual duty to arbitrate at all.’’29 The Court read Article 8
to require the submission of a dispute to arbitration
‘‘if one of the Parties [to the dispute] so requests’’ as
long as ‘‘a period of eighteen months has elapsed’’ since
the submission of the dispute to a local tribunal.30 The
local litigation requirement is thus ‘‘a purely procedural
requirement—a claims processing rule that governs
when the arbitration may begin, but not whether it
may occur or what its substantive outcome will be on
issues in dispute.’’31 And the Court found the local
litigation requirement ‘‘highly analogous to procedural
provisions’’ that it has found are primarily for arbitrators
to apply.32

The question remained whether the fact that Article 8
appears in a treaty between the United Kingdom
and Argentina, as opposed to an ordinary commercial
contract, requires a different result. The Court empha-
tically answered, ‘‘no.’’ Treaties are contracts between
sovereign nations, the Court pointed out, and they are
construed, just like contracts are, to give effect to the
parties’ intent.33 Appearing as an amicus curiae, the
Solicitor-General had argued that certain provisions
in investment treaties, like the local litigation provision
in the UK-Argentina BIT, should be treated as ‘‘condi-
tions of consent’’ that, unlike other procedural precon-
ditions to arbitration, are primarily for courts rather
than arbitrators to apply. The Court rejected that pro-
position. For one thing, the UK-Argentina BIT did not
explicitly designate the local litigation requirement as
a term of ‘‘consent.’’ And the Court did not see any
other indicia in the Treaty itself to suggest that the
local litigation requirement was a condition of
Argentina’s consent to arbitration.34 Therefore, the
local litigation requirement is a procedural gateway
issue, not a true question of arbitrability, and the arbi-
tral tribunal’s ruling that the requirement was excused
in this case should have been reviewed deferentially,
not de novo.

Interestingly, although there was no explicit ‘‘consent’’
label in the UK-Argentina BIT, so that the Court
did not need to decide whether it would make any
difference if there were such a label, the Court none-
theless issued some dicta on that question. The Court
stated that it could not ‘‘find any other authority
or precedent [i.e., other than the Solicitor-General’s
brief] suggesting that the use of the ‘consent’ label in
a treaty should make a critical difference in discerning
the parties’ intent about whether courts or arbitrators
should interpret and apply the relevant provision.’’35

Despite the Court’s suggestive remarks, of course, this
issue remains open (as Justice Sotomayor pointed out in
her concurrence, discussed below).

The Chief Justice’s Dissent

The Chief Justice dissented, joined by Justice Kennedy.
The dissent zeroed in on what it regarded as a critical
difference between the structure of investment treaty
arbitrations and commercial arbitrations—namely, that
‘‘[n]o investor is a party to the agreement’’ contained in
the treaty.36 The UK-Argentina BIT, for example, is a
treaty between those two countries only; no other party
has signed it. For the dissent, that meant the Treaty ‘‘by
itself cannot constitute an agreement to arbitrate with
an investor,’’ so that ‘‘[s]omething else must happen to
create an agreement where there was none before.’’37

And, absent an express agreement between the investor
and the host country, the local litigation requirement
‘‘makes clear what that something is: An investor must
submit his dispute to the courts of the host country.
After 18 months, or an unsatisfactory decision, the
investor may then request arbitration.’’38 Put into the
terms of contract law, in the dissent’s view Article 8
of the Treaty ‘‘constitutes in effect a unilateral offer
to arbitrate, which an investor may accept by com-
plying with its terms.’’39 The dissent added that the
significance to a sovereign of having its governmental
acts reviewed by a panel of arbitrators bolstered its
conclusion.

Therefore, according to the dissent, ‘‘[g]iven that the
Treaty’s local litigation requirement is a condition on
consent to arbitrate, it follows that whether an investor
has complied with that requirement is a question a
court must decide de novo.’’40 This is because ‘‘the arbi-
trator should not as a rule be able to decide for himself
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whether the parties have in fact consented. Where the
consent of the parties is in question, ‘reference of the
gateway dispute to the court avoids the risk of forcing
parties to arbitrate a matter that they may well not have
agreed to arbitrate.’ ’’41

Justice Sotomayor’s Concurrence

Writing for herself only, Justice Sotomayor concurred
in part with the Court’s opinion. She agreed that the
arbitral tribunal’s decision that the local litigation
requirement did not preclude arbitration should have
been reviewed deferentially, not de novo. However, she
took exception to the Court’s dictum suggesting that
the result would be the same even if the treaty in ques-
tion explicitly designated a prerequisite to arbitration
a ‘‘condition of consent.’’ For the concurrence, it was
‘‘far from clear that a treaty’s express use of the term
‘consent’ to describe a precondition to arbitration
should not be conclusive in the analysis.’’42 Echoing
the dissent, the concurrence found ‘‘[c]onsent [to be]
especially salient in the context of a bilateral invest-
ment treaty, where the treaty is not an already agreed-
upon arbitration provision between known parties,
but rather a nation state’s standing offer to arbitrate
with an amorphous class of private investors.’’43 None-
theless, because the local litigation requirement was
not expressly denominated a condition of consent,
and based on the evidence of intent the majority relied
on, as well as other evidence, the concurrence con-
cluded that the United Kingdom and Argentina did
not intend that requirement to be a condition on
their consent to arbitrate with investors.44

Implications Of The Opinions In BG Group:
Applying Domestic And Commercial Arbitration
Precedents To Investment Treaty Arbitration,
Warts And All
The primary significance of BG Group is that it refused
to apply different rules to investment treaty arbitrations
than the Court has applied to domestic and commercial
arbitrations, at least in the circumstances before the
Court. The Solicitor-General had argued that the pre-
sumption that procedural perquisites are for the arbi-
trators to resolve should not apply to proceedings to set
aside investment treaty awards. The Supreme Court
rejected that invitation. The Court’s holding thus indi-
cates that U.S. court review of such awards will gener-
ally be deferential, and that result will likely encourage

investors to choose the United States as the site for
investment treaty arbitrations.

Having said that, the application of the law on review
of domestic arbitration awards does not mean difficult
questions cannot arise. Whether a gateway issue is a
question of arbitrability can be complex, and the
Court’s decisions even in domestic arbitration cases
admit of different approaches. In BG Group itself, the
dissent and the majority agree that the principles of
contractual interpretation developed in domestic arbi-
tration cases should apply, but seemed to talk past
one another in analyzing how to apply those principles.
For the majority, what seemed to matter most was
the procedural nature of the local litigation require-
ment.45 By contrast, for the dissent the essential issue
was that a dispute cannot be submitted to arbitration
unless both parties consent to do so, and whether they
did so consent must be measured using ordinary con-
tract principles.46 Thus, the dissent employed tradi-
tional contract-law categories to analyze the local
litigation requirement in the UK-Argentina BIT.47

The differing approaches of the majority and the dissent
each find support in the Supreme Court’s domestic
arbitration case law. The majority’s use of a presump-
tion that parties intend procedural issues to be resolved
by an arbitrator comes from the Supreme Court’s opi-
nion in Howsam, which essentially fashioned it as a
matter of federal arbitration law.48 Howsam, in that
sense, is related to a long line of cases in which the
Supreme Court has developed special interpretive prin-
ciples for arbitration contracts.49

On the other hand, the Court has stated in the past
that, ‘‘[w]hen deciding whether the parties agreed to
arbitrate a certain matter (including arbitrability),
courts generally . . . should apply ordinary state-law
principles that govern the formation of contracts.’’50

And indeed the Federal Arbitration Act is designed to
‘‘place[] arbitration agreements on an equal footing with
other contracts.’’51 Thus, the dissent had some basis for
its emphasis on traditional contract-law categories, in
particular its categorization of the local litigation
requirement in the UK-Argentina BIT as a unilateral
offer to arbitrate rather than a condition precedent on
the performance of an existing agreement to arbitrate.
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Moreover, in other contexts the Court has insisted
that ‘‘a court must resolve any issue that calls into ques-
tion the formation or applicability of the specific arbi-
tration clause that a party seeks to have the court
enforce.’’52

In short, BG Group imports domestic arbitration case
law into the review of investment treaty arbitration
awards. But in doing so, the decision also imports the
uncertainties latent in that case law. Thus, although the
BG Group majority focused on the procedural nature
of the prerequisite to arbitration at issue in that
case rather than referring to background contract
principles, which approach the Court will take in the
future may depend on a closer reading of the domestic
arbitration case law than the Court attempted in
BG Group.

Endnotes

1. To be precise, the Supreme Court’s prior precedents
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40. Id. at 1221.

41. Id. at 1221.

42. Id. at 1213 (Sotomayor, J., concurring in part).

43. Id. at 1213.
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49. See, e.g., Prima Paint Corp. v. Flood & Conkling Mfg.
Co., 388 U.S. 395 (1967) (holding that a challenge
to the validity of the entire contract, as opposed to a
challenge directed specifically at an arbitration agree-
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