on-compete litigation typi-

By DIANA GOMEZ

cally involves a business try-
ing to stop a former employee
from vying for its business
customers. Non-compete liti-
gation also includes other restrictive cov-
enants that arise in the workplace from
purchase agreements and broker-dealer
relationships. Although these restrictive
agreements have similar requirements

W ™ 4 for injunctions, case law provides slight
: variations on what constitutes a reason-
1 ‘ 5 able limitation depending on the rela-

tionship of the individuals entering the

non-compete agreements. This article
will discuss the general requirements and

recent case law addressing non-competes
between an employer-employee, involv-
ing a purchase agreement, and concern-

ing a broker-dealer agreement.

l. Legal and Factual Requirements

for Injunction
The enforceability of a covenant not to
compete is a question of law.! “The hall-
E mark of enforcement is whether or not
Q

the covenant is reasonable.” To be con-

- sidered reasonable and consequently
. enforceable, the agreement must be (1)
ancillary to or part of an otherwise en-

forceable agreement at the time the agree-

ment is made® and (2) contain limitations

“ ‘< '() as to time,* geographical area’ (reasonable
A P -"p 2 geographic scope is considered to be the
. [‘l ‘.‘ & I, 7 territory in which the employee worked

y --"‘. " / Q \. for the employer but a limitation to the

clients the employee dealt with has also
been found to be a reasonable alternative
to a geographical limitation),® and scope
of activity that do not impose a greater
restriction than necessary.’

Texas courts have further held that the
agreements cannot prohibit an employee
from servicing clients acquired after the
employee left® and cannot prohibit an
employee from servicing clients whom
the employee had no contact with while
associated with the former employer.”®
Non-compete agreement cases require a

fact-specific analysis, and court decisions
depend heavily on the circumstance of
each particular case.




Il. Employer & Employee Agreement,
Fomine v. Barrett™®
Fomine is a typical non-compete lawsuit.

Alexei Fomine (Fomine) hired Rosa Bar- :
rett (Barrett) to work at Fomine’s chi-
ropractic clinic, Fastex Medical Clinic :
(Eastex). Barrett treated patients solely
in Houston but also marketed to patients
throughout Texas. Barrett signed sepa- :
rate agreements for confidentiality and
non-compete, but both agreements were :
contained in a single document entitled

“Confidentiality and Employee Non-
Compete
The agreement “limited

Agreement.”

[Barrett] from owning,
managing,
consulting, or being em-

operating,

ployed in a business sub-
stantially similar to or
competitive with Eastex
@ for two years after any
termination or expira-
tion of her employment
and (ii) within a 500 mile
radius of the clinic’s loca-
tion.”

Barrett's employment
was terminated and she
opened a clinic 22 miles
from Fomine’s and an-
other clinic seven miles
from Fomine’s clinic. Fo-
mine sued for breach of
the non-compete agree-
ment. According to Fo-
mine, Barrett entered
into the agreement in ex-
change for confidential

information, and Barrett

obtained confidential and valuable infor-

mation, e.g. patient files, referral sources,

procedures for reducing bills, and train- : :
: enants related to a sale of a business are :

ing in a specialized industry.

In determining the reasonableness
of the agreement, the court considered
whether the 500-mile radius geographi- :
cal limitation was necessary to protect
Fomine’s business interest. Before hold- :

ing the geographical limitation to be

unreasonable, the court noted “[t]he ter- :
ritory in which an employee worked for :

$CTexas courts
have further
held that the
agreements cannot
prohibit an employee
from servicing
clients acquired
after the employee
left, and cannot
prohibit an employee
from servicing
clients whom the
employee had no
contact with while
associated with the
former employer 2

: an employer is generally considered to be :
the benchmark of a reasonable geograph- :
¢ icrestriction.”? Since the 500-mile radius
¢ included portions of five other states (and
Mexico), which was significantly broader :
than the reach of Fomine’s business, the
court found this geographic restriction :
it had goals of expanding its plumbing

unreasonable.

lll. Purchase Agreement, GTG
Automation, Inc. v. Harris

ris (Harris). Harris also

agreement to work for

family from engaging in

in a 250-mile radius for 5

non-compete agreement.

ment by reducing the

pete. GTG appealed.

In analyzing the non-compete lan-
guage, the appellate court noted that cov- :

afforded greater latitude than covenants
made as part of an employment contract **

A reasonable area for an agreement in :

an employment contract is the territory
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executed an employment :

tract included a covenant :
not to compete, which
restricted Harris and his
¢ from this decision is whether the geo-
any business that would
compete with GTG with- :

years. Harris eventually
resigned from GTG and :
began a new plumbing
business. GTG sued Har-
ris seeking, among other :
things, to enforce the :

The trial court reformed :
the non-compete agree- :

analyzing a non-compete in a purchase
agreement is “the nature and extent of the
previously owned business.”

In addition to plumbing services, GTG
also performed electrical and automa-
tion services for companies in a 250-mile
radius. GTG argued unsuccessfully that

services out to the 250-mile radius. In
¢ reaching its decision to uphold the trial
court’s reformation of the non-compete
GTG Automation Inc. (GTG) contracted
i to purchase Harris Plumbing Heating & :
: Air from Kenneth Har-

to a 50-mile radius, the appellate court
observed that GTG’s electrical and auto-
mation services encompassed a 250-mile

. radius, but its plumbing services only

encompassed a 50-mile radius. Further-

more, Harris only performed plumbing
GTG following the pur- :
chase. The purchase con- :

service for GTG within a 50-mile radius,
and his company only serviced a 50-mile
radius. Therefore, the 50-mile area was a
reasonable area since it was the area of
the previously owned business. Unclear

graphical limitation would have been
expanded to the 250-mile radius if GTG

had performed plumbing services in a

250-mile radius.

Further, the appellate court held that
since the non-compete was reformed,
GTG was not entitled to the $35,000 in
damages as a result of Harris’s breach
of the non-compete’ Pursuant to Sec-
tion 15.51(c) of the Texas Business and
Commerce Code, a court may not award
“damages for a breach of the covenant be-

¢ fore its reformation.” Because of the trial
250-mile radius to a 50-
mile radius and awarded
GTG $35,000 for Harris’s :
breach of the non-com-

court’s reformation of the non-compete,
GTG “was not entitled to the award of
$35,000 for Harris’s breach of the cov-
enant prior to its reformation.”®

IV. Broker-Carrier Agreement, Central
States Logistics, Inc. v. BOC Trucking, LLC
Central States Logistics, Inc. d/b/a Dili-

gent Delivery Systems (Diligent) is a
broker arranging freight transport. BOC

Trucking, LLC (BOC) is a company that

transports freight. Diligent and BOC en-
worked by the employee, while a reason-
able area for an agreement in a purchase is :
the area necessary to protect the goodwill
purchased by the buyer.”® The priority in

tered into a broker-dealer agreement with
the following language,
For a period of twenty four (24) months
following the Carrier’s last contact with
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any client or client[s] of Broker the Car-
rier agrees it shall not either directly or
indirectly influence or attempt to influ-
ence customers or clients of Broker (or
any of its present or future subsidiar-
ies or affiliates) for whom the Carrier
has rendered services pursuant to this
Agreement to divert their business to
the Carrier or any individual, partner-
ship, firm, corporation or other entity
then in competition or planning to be
in competition in the future with the
business of Broker or any subsidiary or
affiliate of Broker."?

¢¢In analyzing the

BOC began transport-
ing freight for a company,
Ameriforge, arranged by
Diligent. Ten months later
BOC formed a
rate company and be-

sepa-

gan transporting freight
for Ameriforge. Diligent
sued BOC for breaching
the non-compete agree-
ment, among other things. A jury found
BOC liable for breach of contract and BOC
appealed.

In analyzing the non-compete language,
the appellate court noted that two to five
year time periods have been upheld as
reasonable. However, the language at issue
was for two years after BOC's last contact
with any client of Diligent. This language
“create[d] the potential for a covenant
not to compete that does not end,” since
it remains in effect regardless of whether
BOC had any previous interaction with
Diligent’s clients and regardless of wheth-
er the interaction was during or after the
agreement. The appellate court held that
a non-compete agreement extending for
an “indeterminable amount of time” is
simply not reasonable and therefore not
enforceable.”® Because BOC could not de-
termine when the non-compete agreement
ended, the agreement was not enforceable
as written.

V. Fiduciary Duty, Salas v. Total Air
Services, LLC *!
At-will employees who do not sign non-
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non-compete lan-
guage, the appellate
court noted that two to
five year time periods
have been upheld
as reasonable. )

compete agreements may still have fi-
duciary duties to their employers which
prohibits how they may form a competing
business.

Total Air Services, LLC (Total Air) sued
its former employee, Heriberto Salas (Sa-
las), after learning that Salas operated a
competing business while still employed
with Total Air. Salas did not sign a non-
compete agreement but the court found
that Salas owed his employer “at least
some measure of a fiduciary duty.”** Since
Salas had authority to pull city permits,
obtain final city inspec-
tion, assist in present-
ing quotes, and trouble-
shoot problems, he “was
in a position to compete
against Total Air on the
very jobs that [Total Air]
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was bidding on.
reaching its conclusion,
the court focused on the
fiduciary duty between
an agent (employee) and
a principle (employer) stating, “[aln agent
generally has a fiduciary duty to act for the
benefit of his principal in all matters con-
nected with the agency... [A]n agent who
uses his position to gain a business oppor-
tunity belonging to the principal commits
an actionable wrong.”** While an at-will
employee may plan to go into competi-
tion with his employer and take steps in
that direction while employed, there are
limitations. The court determined that an
employee has a duty to act for the benefit
of the employer in employment matters
and may not steal trade secrets, solicit the
employer’s customers or employees while
still working for the employer, or take the
employer’s confidential information.”

VI. Anti-SLAPP No Longer Applies to
Non-Compete Actions

On September 1, 2019, the new amend-
ments to Texas anti-SLAPP (strategic
lawsuits against public participation)
statute, known as the Citizens Participa-
tion Act, took effect.?® These new, non-
retroactive’’ amendments now exclude

{ non-compete matters between an em-
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ployer and employee ?® £
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