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I. Introduction

A. History/Intentions of Lome

In 1975, the nine member-siates of the
European Community! (EC) and the forty-six
countries of the Africa-Caribbean-Pacific
(ACP) area signed the first Lome Convention,
an agrecement based on “a residual sense of
responsibility for the colonial past”? which
intended to aid the evolution of these former
dependent territories into the world economy.?
When signed, both sides viewed Lome as a
step in the right direction. The EC saw it as an
opportunity for “setting the tone and testing the
waters” for subsequent North-South economic
arrangements.* The ACP States, for their part,
judged the accord as “a landmark achievement,
a breakthrough and a vindication for the
{lessor-developed countries’] call for a New
International Economic Order.”> The original
objectives of Lome demonstrate a desire for an
effective cooperation. a partnership-like rela-
tionship: “The Community and its Member
States . . . and the ACP States . . . hereby con-
clude this cooperation Convention in order to
promote and expedite the economic, cultural
and social development of the ACP States and
to consolidate and diversify their relations in a
spirit of mutual solidarity.”® Moreover, with
the goal of integrating the ACP nations into the
world economy. the Convention promoted the
concept of sustainable development. The EU
vowed to promote, for instance. “the ACP
State’s efforts to achieve comprehensive self-
reliant and self-sustained development based
on . . . social values. their human capacities.

their natural resources and their economic
potential. > The basic innovations of the first
Lome included, among others, trade prefer-
ences and financial assistance for the former
colonies.

With respect to the former, three key prin-
ciples underlie the Lome trade preferences: (i)
stability-preferences are granted for extended
periods; (ii) contractuality-preferences are
agreed to jointly, and, thus, cannot be modified
unilaterally; and (iii) non-reciprocity—the
ACP countries are not obligated to extend rec-
iprocal preferences to EU exports.® Several
protocol arrangements were established in
order to insure stable prices for basic agricul-
tural staples to Europe, namely bananas and
sugar.’ Furthermore, a set of non-reciprocal
trade rules were developed according to which
99.5% of products from the ACP nations
enjoyed duty-free access to the EU market.10
Regarding the latter. financial aid programs
were implemented by two principal means: the
European Development Fund (EDF) which
receives direct contributions each five years
from European Union member-States, and by
the European Investment Bank (EIB).!!

According to the terms of the Lome, this
agreement must be renewed every five years or
it naturally terminates.'> Notwithstanding the
continuous existence of this trade and aid pack-
age for necarly a quarter of a century, it is
inevitable that the Lome agreement, especially
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in terms of trade preferences, will be drastical-
ly modified as a consequence of numerous fac-
tors, including (i) a recent decision by the
World Trade Organization (WTO) declaring
the current Banana Protocol illegal, (ii) the
interest of the EU in directing its development
aid to Central and Eastern European States,
(iii) the end of the Cold War, and (iv) the phe-
nomenon of the globalization and liberalization
of the international economic system. As a
result of this forthcoming modification, numer-
ous ACP countries, in particular the banana-
producing Caribbean nations, claim that they
will suffer grave ramifications, i.e. “economic
collapse. mass migration...and a big increase in
drug trafficking.” 13

In order to fulfill the original objectives of
the Lome — that is, in order to promote the goal
of facilitating the post-colonial adjustment of
the ACP nations while adhering to the princi-
ples of “equality between partners [and]
respect for their sovereignty, mutual interest
and interdependence”!4~the EU is currently
attempting to restructure this Convention amid
adverse circumstances. The purpose of this
article is to detail the precarious situation in
which the Caribbean States encounter them-
selves. to explain the factors necessitating the
modification of the Lome Convention, and to
compare the possible impacts of the various
options set-forth to date. Subsequent to such
analysis. this paper then advocates the division
of the Lome nations into regional areas which
will enjoy continued protection under a regime
of differentiated reciprocity.

B. Focus on Carribean—Banana
Regime
Of the sixty-nine members of the ACP

nations, fifteen are located in the Caribbean. '
For these countries, many of which consist of
small islands, bananas are vital to their
economies. It is argued, in fact, that bananas
are the “only legitimate year-round crop that
can viably be cultivated there to provide a reg-
ular weekly income to small farmers.”!® One
reason is that the fruit is able to produce again
within a short period after the destruction
caused by the natural disasters, i.e. floods and
hurricanes, to which the region is regularly
subjected. Moreover, due to the fact that the
banana crop has a nine-month cycle, ficlds can
be rapidly established, thereby providing
employment and foreign exchange eamings to
the zone.

The Windward Islands (Dominica, St
Lucia, Grenada and St. Vincent), former
colonies of the United Kingdom, represent four
small'? Caribbean nations that survive, in large
part, by exporting bananas to the EU under the
auspices of the Lome Convention. Banana
exportation plays a significant part in the econ-
omy of the Windward Islands, namely in the
increase of foreign exchange earnings,
employment, savings and government rev-
enues.!® In Dominica, for instance, the banana
industry has been labeled as “critical” to the
economy.!? According to the World Bank, any
adverse change in the trading environment
would have a “major impact” on Dominica, an
island in which 30% of the total population
already lives below the poverty line.?’
Similarly, in reference to the island of St.
Vincent. the World Bank has predicted that a
change in the banana industry would cause
unemployment, reduced foreign investment,
major financial difficulties for the Banana
Growers Association, and other “devastating
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effects.”?! It has been claimed that. in addition
to the financial considerations, the survival of
the banana trade is a “prerequisite to the preser-
vation and enhancement of human rights and
democracy.”?? The ratio of banana exports to
total agricultural exports displays the extent of
the “dependence” that the Windward Islands
have on the banana trade. In 1990, for exam-
ple. 78.3% of the total agricultural expors of
the Windward Islands consisted of bananas. a
percentage attesting to the fact that the
Windward Islands’ dependency on bananas is
“more pronounced than in other banana-pro-
ducing countries.”® The employment statis-
tics. furthermore. corroborate this dependency:
over 52% of the actively
working population is
directly employed in the
banana industry.

For the best produc-

alluvial soils. humidity
and constant high tem-
peratures. While
bananas are produced in Windward Islands and
throughout the Caribbean, this region suffers
disadvantages. in both geographical and eco-
nomic terms, in comparison with the competi-
tors in Central America.?* The higher produc-
tion costs are attributable to several factors
including hilly or mountainous growing areas.
poor soil conditions, independent fanners, sub-
jection to natural disasters, higher wages, and
more expensive shipping costs due to the
absence of economies-of-scale.?®> In an attempt
to compensate for the elevated production costs
in the Caribbean. the Lome concedes certain
trade preferences to this region.

Prior to 1993 there existed twelve national

The benefits, however, are in serious
Jjeopardy of being lost or substantially
diminished with the imminent modifica-
tion, bananas require rich  {ion of the Lome Convention in the year

2000

systems within the EU, concerning the treat-
ment of imported bananas. These systems were
divided into four main categories ranging from
a complete ban on the importation of the fruit,
to no prohibitive tariffs.2® In response to the
lack of conformity, the EU offered Council
Regulation 404/93 (the new Banana Regime) in
July 1993, which pledged that “[i]n respect of
its banana exports to the Community Market,
no ACP States shall be placed, as regards
access to its traditional markets and its advan-

tage on those markets, in a less favorable situa-

tion than in the past or at present.”%’

Accordingly, the ACP countries were permitted
to import up to 30% of the EU banana con-
sumption in its totality
without paying duties.
On the contrary, the non-
ACP producers, i.e. the
trans-national fruit com-
panies located in Central
America and various
South American coun-
tries, were subjected to a
two million-ton quota, a sizable tariff,?® and a
new licensing system.?® As a result of this pref-
erential trade access, the Caribbean islands, for
a period of timme, benefited in various ways. In
the Windward Islands. for instance. the foreign
export earnings “fueled the banking system and
other credit institutions including those provid-
ing home loans, and . . . promoted a continuous
flow of funds for savings, consumption, invest-
ment and education.”3’ In addition, the evident
“multiplier effect” of such eamings improved
the local governments’ fiscal position, leading
to investments in roads, water, electricity, and
airports. 3! The benefits, however, are in seri-
ous jeopardy of being lost or substantially
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diminished with the imminent modification of
the Lome Convention in the year 2000.

I1. The Inevitable Modification of Lome

A. Legal Basis—GATT/WTO Decisions

As World War [1 ended. many nations
seemed determined to establish a series of
institutions related to international economic
relations. including the General Agreement on
Tariffs and Trade (GATT).32 This instrument,
which dealt primarily with lowering tariffs on
the transnational exchange of goods. was
intended to be a multilateral trade agreement
which would “gradually bec[o]me the focus for
international government cooperation on trade
matters.”** The GATT functioned effectively
during the next five decades: however. due to
the increasing challenges generated by, among
other factors. the greater interdependence of
national economies and the global growth in
trade and services. the shortcomings of the
GATT became apparent.** As a result. during
the 1994 Uruguay Round of GATT discus-
sions, the World Trade Organization (WTO)
was formed. The WTO charter, signed by 124
governments and the EU, is completely institu-
tional and procedural. However. all of the pro-
visions from the 1947 GATT as well as numer-
ous substantive agreements resulting from the
annexes produced at the Uruguay Round are
incorporated into the WTO.*® In simplified
terms. the purpose of the WTO is to “lacilitate
international cooperation concerning trade and
economic relations, and [to] fundamentally
change the GATT . . . to accommodate the vast
new lermain of trade competence. ™3¢

With these global trade entities in mind,
those parties adversely affected by the imple-
mentation of the Banana Regime in 1993 react-

ed strongly. Several Latin American nations,
for instance, launched a complaint before the
GATT. calling for the formation of a dispute
panel to investigate the legality of the new
Regime.?” Specifically, according to Article
1(1) of the GATT. each member must extend
Most Favored Nation (MFN) status to a// other
members. This MFN treatment, in other
words, means non-discrimination and equal
access to the markets for a// GATT members.
The panel.*® in brief, held that the benefits of
the EU fruit policy were restricted to the ACP
nations, thus constituting an unacceptable dis-
parate treatment under GATT terms.3°

Despite this decision, due to the need for
“consensus” voting under the GATT,*° the EU
managed to block the adoption of the Panel
decision.*! Furthermore, the EU, in conjunc-
tion with the Caribbean Banana Exporter’s
Association (CBEA), contended that the 1993
Regime was protected by a waiver from GATT
non-discrimination rules, thus exempt from
such legal challenges.#> The GATT provides,
in pertinent part, that in exceptional circum-
stances, the Contracting Parties may waive an
obligation imposed upon them provided that
such a decision is approved by a two-thirds
majority of the vote.** The Lome IV was
indeed sheltered by such a waiver** and, as a
result, a derogation from the obligation of pro-
viding MFN treatment to all members of the
GATT should be permitted for the EU and
ACP States until February 29. 2000, the date
on which the Convention expires. Despite this
waiver under the GATT, however. the banana
dispute was far from being resolved, and the
adversely affected parties sought relief from
two additional institutions: the United States
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Trade Representative (USTR) and the WTO.4

Pursuant to Title I11 of the US Trade Act of
1974, the USTR has extensive authority to
address illegal. unfair and discriminatory for-
eign practices which restrict US exports. In
this case. based on a petition of Chiquita. the
world’s largest banana producer, the USTR ini-
tiated an investigation under § 301 of the Trade
Act*  According to this Act. if the USTR
determines that the rights of the USA under
any trade agreement are being denied or any
act. policy or practice of a foreign country (1)
violates the provisions of any trade agreement,
or (i1) i1s "unjustifiable” and burdens or restricts
USA commerce, then the USTR shall take the
appropriate action.®”  After analyzing the
Banana Protocol which was. according to
Chiquita. prejudicial to US commerce, the
USTR was prepared to impose various retalia-
tory measures against the EU. The European
group rightfully signaled, however, that such a
unilateral measure would constitute a violation
of the recently adopted WTO Dispute

Settlement Understanding (DSU).48
Therefore. with the objective of accelerating
the resolution of the conflict. the USTR,
backed by four of the largest banana-producing
countries in Latin America. filed an official
complaimt before the WTO with two precise

demands: (i) a larger quota for Latin American

fruit. and (ii) changes in the licensing system.*?

In April 1997, the WTO Dispute Panel
ruled that the EU’s banana import regime vio-
lates the trading rules and. as a result, the EU

was directed to “bring the regime in line with
its obligations under global trade accords.”>?
Specifically. the EU measures which were
found to be inconsistent with the WTO rules

include: (1) the granting of import licenses for

Latin American bananas to British companies
as opposed to American companies, (2) the
imposition of unequally burdensome require-
ments for imports from Latin America than
from other nations, and (3) the discriminatory
allocation of access to the EU market not using
past levels of trade as a criteria.’! Unlike the
earlier decisions under GATT rules, appellate
body rulings of the WTO are binding unless a//
members decide by consensus to reject them.
Moreover. according to the Dispute Settlement
Resolution clause of the WTO, if the Appellate
Body finds that a certain practice is violative of
an established trade agreement, it “shall rec-
ommend that the Member concerned bring the
measure into conformity with [such an] agree-

»52

ment. Therefore, despite the persistent

protests of the Caribbean banana producers,
based on this recent WTO holding, it is evident
that the current Banana Regime favoring the
Caribbean islands will not be extended.

B. Other Reasons

*“This is the last [Lome] Convention as we
have come to know them.”>* This statement
by Joao de Deus Pinheiro, EU Commissioner,
illustrates that, in addition to the aforemen-
tioned WTO ruling, there seems to be a clear
decline in the European interest for the ACP
nations. Many factors have contributed to this
lessened interest in ACP developmental aid,
namely the conclusion of the Cold War, the dis-
solution of the Soviet Empire, the importance
of liberalization and globalization following
the conclusion of the Uruguay Round, the for-
mation of the EU Single Market, as well as the
continued existence of the rigid social and eco-
nomic structures in some ACP states’> A
number of these factors are discussed in detail
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in the following pages.
1. Diminishing Sense of Common
Interest

When the first Lome was signed in 1975,
there existed strong historical and obvious
bonds between the former colonies and the
nine EEC members states; however, the ratio-
nale for such an interdependent relationship is
sometimes viewed now as “historical links that

are now out of date.”>® The EU now has fif-
teen members and the newcomers have had lit-
tle sympathy for idea of Lome, seeing it as a
“post-colonial relic.”>? As one commentator
put it. the colonial era has irrevocably termi-
nated “and with it the ‘golden handshakes’ that
were once expected,

proffered and accepted
all around.”® The terns
of any future interest of
the EU in the ACP

The terms of any future interest of the
El in the ACP nations, consequently,
are more likely to be determined by

stalemate or a crisis.%! Even senior western
politicians concede that the whole arena of
development cooperation is characterized by
“confusion among donors, competing priori-
ties, and a lack of direction and political

will. 762

2. Poor Results

Critics have claimed that Lome is part of
the problem instead of the solution.
Specifically, it is suggested that Lome “perpet-
uates ACP dependence on the EU, promotes
paternalism and clientelism rather than a part-
nership, and [instead of] allowing the ACP a
say in the use of development resources. the
EC takes the lead in most decision-making and
implementation.”%3
Furthermore, over the
last twenty-five years,
the impact of the non-
reciprocal preferences

nations. consequently. Political, economic and security interests ,nq  the protocols

are more likely to be
determined by political,
economic and security
interests rather than by “general solidarity.”>®
The international environment of the
1990s is significantly different from that of the
1970s when the first Lome was signed. For
example, the earlier notion of the “new inter-
national economic order” designed to redistrib-
ute the wealth to benefit the developing coun-
tries, is no longer discussed. In addition,
decolonization, one of the fundamental issues
of the 1960s, no longer appears of great impont.
The few remaining dependent territories of
developed countries “show little sign of seek-
ing independence.”®® Thus, the one thing that
many people seem to agree on about develop-
ment theory is that it has reached an impasse, a

rather than by “general solidarity”  offered to the ACP

countries has been dis-

appointing. The ACP
share of the EU market, for instance, dropped
from 6.7% in 1976 to 2.8% in 1994 64 and the
majority of ACP nations have failed to diversi-
fy their exports, thus still relying on a few prin-
cipal products.

The quintessential example of such disap-
pointment involves sub-Sahara Africa, a region
where the socioeconomic performance has
been considerably inferior. The per capita
GDP, for instance, grew an average of .04%
annually from 1960 to 1992, compared with
2.3% for the rest of the developing countries.%5
Moreover. the region scored poorly in the areas
of health care, income, nutrition. education and
access to drinking water. Other notable prob-
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lems include rapid population growth. low
food production, economic mismanagement,
political instability, armed conflicts. and envi-
ronmental damage such as deforestation and
soil exhaustion, 56
3. Aid Fitigue

Public opinion in the EU increasingly
questions why it should provide aid to the ACP
nations when, at the same time. its own society
confronts serious economic and social prob-
lems. Dieter Frisch. a former Director General
for Developmental Policy at the EU, explained
that he is “not sure the ACP states realize just
how low they have fallen in the EU’s foreign
policy priorities. . . . They're much lower than
the eastern Europe. the Mediterranean states
and even Asia.”’7 The new economic con-
straints. it is argued. force all States to imple-
ment radical reforms. The EU countries, for
their part, must increase the competitiveness of
their economies, reform social systems, resolve
the high unemployment rate, and deal with
social exclusion.®® Such national concerns
“may lead both countries and individuals to
turn in on themselves.”® The final aid pack-
age of 13.3 billion ECU’s in the 1990 Lome
was about 20% higher than previously allocat-
ed: however. during the 15-month long negoti-
ations that preceded the deal. many EU states
made it clear that they wanted to reduce aid
spending to the ACP nations.”

4. Redirection of Development Aid

In addition to the above-mentioned fac-
tors, the trend in EU aid has been to help the
newly-emerging democracies of Eastern
Europe join the EU. The aid allocations his-
torically reserved for poverty alleviation pro-
grams in the ACP countries, therefore, are now
being “zealously diverted to Eastern Europe

and the Mediterranean to promote privatization
and democracy.”” The EU is drafting agree-
ments, in particular, with thirteen middle-
income countries that espouse reciprocal free
trade as the final goal. Four agreements have
been made with countries from the
Mediterranean (Israel, Turkey, Malta, Cyprus)
and nine others involve Central European
nations (Bulgaria, Czech Republic. Estonia,
Hungary. Latvia, Lithuania, Poland, Romania
and Slovakia).”? To put it in simple terms, the
EU member states now have varying interests,
normally in connection with their history
(Latin America and Spain), proximity (Central
Europe and the Mediterranean), or economics
(Asia). B3

II1. Policy—All Interested Parties Support

Carribean Integration

Notwithstanding the various factors neces-
sitating the inevitable modification of the
Lome agreement, the attitude that prevails
among the principal parties involved-the EU,
the ACP nations, and the United States (as peti-
tioner of the WTO}~is one of compromise.
The situation. in other words, is one which
entails a modification, not the termination of
Lome. From the perspective of the EU, in the
words of Joao de Deus Pinheiro, EU
Commissioner, the goal is clear:

[T]o revitalize ACP-EU relations;
open new horizons and boost the
chances of success. ACP-EU relations
are still a key part of the Union’s
identity. The post-colonial era is
coming to an end, but our
responsibilities towards the ACP
countries continue...On the threshold
of the 21st century the ACP countries
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are looking forward...to real prospects
for development. But. at the same
time, the..government structures in
these countries is under severe strain.
This is not the time to slacken [the]
efforts or downgrade the quality of

[the] partnership.”*

In regard to advancing its own interests,
the EU has enumerated several areas in which
it has an interest in promoting. First. the EU
procures to increase peace and stability, there-
by avoiding the marginalization of entire com-
munities. political destabilization and disinte-
gration of nations, by developing the legal sys-
tems in the ACP nations. Second, in order to
promote solidarity, the EU seeks to battle
extreme poverty, while protecting civil, politi-
cal. social and cultural rights. Third, in terms
of economic development. the EU proposes to
aid the ACP countries. particularly those cur-
rently outside the economic order, in develop-
ing their internal capacities in order to guaran-
tee the basic conditions necessary for sustain-
able development. Finally, with the intention
of preserving the environment, the EU claims
that it will lobby to establish a legal framework
which will. in turn. fortify global environmen-
tal protection objectives.”> With the above
strategy, the EU intends to deal with the major
changes in world affairs while simultaneously
fulfilling its historical obligation to its former
colonies. As one Commissioner put it.
“Europe cannot claim to be a player on the
world stage without a responsible strategy

towards...the South. and in particular those

most at risk of poverty and marginalization.””¢

Similar to the attitude adopted by the EU,
the USA has announced that, notwithstanding
the recent WTO decision declaring the Banana

Regime illegal, it does not want the EU to ter-
minate all assistance to the Caribbean,; rather, it
would ask the EU to bring its banana regula-
tions into conformity with the agreed rules of
international trade.”” The USTR has stated, in
fact, that it respects the commitment undertak-
en by the EU in its Lome agreements to pro-
mote development of the former colonies and,
therefore, does “not object to a continuation of
tariff preferences for the Windward Islands and
other ACP banana-producers.”’® The main
purpose of the WTO complaint, as explained
by the USTR, was to “convince” the EU to
negotiate an acceptable regime, and not that of
allowing U.S. based multi-national fruit com-
panies to completely dominate the market vis-
a-vis a global competition absent of necessary
regulations.” According to the USTR, the EU
Banana Regime has, in effect, created a disin-
centive for solving fundamental problems such
as competing in the forthcoming global mar-
ketplace generated by the wave of economic
liberalization.®® As an initial step to an eco-
nomic integration, the USTR has suggested
that, with the $300 million that the EU annual-
ly collects in tariff revenue from banana
imports from Latin American countries, it
could expand its diversification program by:
(1) developing human resources in the
Windward Islands through education, (2)
explore alternatives such as information tech-
nologies, and/or (3) finance plot projects for
alternative crops. !

Finally, the ACP countries, preoccupied
by the “new fashionable and much-touted
panaceas” of globalization and liberalization,*?
fear that the following areas could be in jeop-
ardy in the case of a drastic adjustinent of the
Lome Convention. They are concerned about,
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precisely, attempts to diminish aid flows under
the pretext that aid is not being effectively
used: the loss of trade preferences; and the ero-
sion of the benefits associated with various
commodity protocols such as sugar, beef and
bananas.8® Consequently. in the spirit of opti-
mism used by both the EU and the USA, the
ACP nations have set-forth sumple “wishes,”
including: (i) a workable Convention unen-
cumbered by conditionalities, (i) provisions
which truly support the private sector and facil-
itate business development; and (iii) a more
efficient, less bureaucratic system for dealing
with the processes affiliated with the distribu-

tion and application of EU aid 3¢

IV. Trade Arrangements—Weighing the

Conflicting Views

A. The European Union

In spite of such apparent unanmimty for
the improvement of the Lome, as of this date,
none of the groups has set-forth a plausible
solution. i.e.. one that is acceptable to the other
two groups. Since the Lome [V is scheduled to
terminate on February 28, 2000, time is of the
essence. Thus, in the following pages. the four
principal options under investigation by the
EU. and the corresponding reactions to each,
are discussed.

1. Option #1—Status Quo

The preservation of the current non-recip-
rocal. differentiated. contractual, uniform
scheme centering on strict marketl access for
ACP products has been proposed. One advan-
tage of extending the current approach is that,
vis-a-vis the contractual characteristics of the
trade accord. the ACP states are provided with
long-term security and the assurance that the
ACP trade relationship is still of top priority

for the EU.%° In addition, with respect to cer-
tain agricultural commodities, the EU would be
able to provide access subject to precise limita-
tions which facilitate the absorption of such
products in the EU market. On the other hand,
since this plan permits differential preference
to the ACP nations, in order to be valid under
the WTO, it would need to obtain a ‘waiver’
which, in turn, would necessarily be reviewed
annually. 86

This option, in the absence of an extended
waiver for the Lome, is currently and will con-
tinue to be incompatible with Article I(1) of the
GATT. the Most Favored Nation principle.
Specifically. since the ACP bananas receive
special preferences pursuant to the Lome, the
concept of parity underlying both the GATT
and the WTO is disregarded. The implausibil-
ity of the prolongation of the status quo is con-
firmed. moreover, by the panel decisions ren-
dered against the Banana Protocol by the
GATT (1994) and the WTO (1997).87 In addi-
tion, the latter panel ruling, in contrast to the
decision handed-down by the GATT, was
“accepted” by the EU 38

2. Option #2—Integration into a
GSP on a Unilateral Basis

This option involves the removal of the
trade preferences of the Lome, thereby con-
verting it into solely an aid package.
Accordingly, trade would be excluded from
negotiations and the decisions regarding the
concessions granted by the EU would be uni-
lateral: that is, they would not be the object of
discussion with the ACP countries. The Least
Developed Countries (LDCs) from the ACP
nations would be grouped together with non-
ACP LDCs.* and the preferences granted to
this group could be enlarged to match the level
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of Lome preferences, with non-reciprocity.*
This option, furthermore, would incorporate
the more-advanced developing countries into a
normal General System of Preferences (GSP)
arrangement while, on the other hand, the ACP
LDCs are combined with non-ACP LDCs to

receive an “upgraded GSP” status.”!

The principal advantage of this option is
that, as long as the special commodity proto-
cols such as the 1993 Banana Regime are
either climinated or provided (o a// developing
countries. the trade policy of the EU would be
in conformity with the WTO regulations.
However, disadvantages associated with this
option include the weakening of the concept of
“partnership” set forth in the Lome
Conventions. thus reducing it exclusively to its
political and aid dimensions. Moreover, it will
decrease the preferential margin received by
the more-advanced ACP countries under the
Lome due to eradication of the commodity pro-
tocols.?? This option would, in effect, “termi-
nate the special treatment that the ACP coun-
tries have had since the inception of the
arrangement in 197593

3. Option #3—Uniform Reciprocity

The third option entails the requirement
that all ACP countries extend reciprocity. after
a transitional period, to EU exports. In other
words, in exchange for open access to the EU
market and the non-existence of tariff duties,
the ACP nations would be obligated to extend
these same privileges to EU products, thereby
forming a Frce Trade Arca (FTA). The main
purpose of such an FTA. mindful of the bene-
fits of a closer economic integration between
the econoinies. is to “facilitate trade . . . and not

to raise barriers (0 trade of other contracting

parties.”%*

This option, similar to the previous two,
has several problems. First, the formation of
an FTA would require the forced
consolidat5ion of both LDCs and developed
nations, two groups which are characterized by
“extreme divergence” in terms of levels of
advancement.”> Such a uniform reciprocal
arrangement would, in fact, not even attempt to
establish some type of more-favorable treat-
ment for the countries at the lowest levels of
development. A second problem involves a
conflict with the language of the GATT, name-
ly the necessity that all FTAs “facilitate trade
between the constinuent territories and not
raise barriers to trade.”® According to this
provision, three non-contiguous and extremely
diverse regions (i.e., African, Caribbean, and
Pacific countries), or two separate continents
(Europe and Africa), are unable to form an
FTA under the GATT.®? Finally, the viability
of the implementation of such a plan in itself is
questionable. It is difficult, for example, to
conceive that all ACP nations can reach an
agreement regarding a single plan, mindful of
distinct trading patterns, varying needs for
national restructuring, etc.%®

4. Option #4—Differential
Reciprocityv—The Division of
Lome into Regional Agreements

A fourth option would be to replace the
Lome Convention with a set of regional agree-
ments, characterized by variable reciprocity
between the EU and three homogenous groups
of ACP countries, i.e., Africa, the Caribbean,
and the Pacific. This differential treatment
would have all the benefits of the uniform rec-
iprocity model, while allowing for the dis-
parate levels of integration, development,
needs and conditions of distinct ACP coun-
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tries.”® Thus, for each individual ACP region a
specific plan for free trade with the EU best-
matched with its particular situation would be
defined. Moreover. provided that the trade
accords cover a “substantial part of the trade”
of each country and do not exclude any major
sector. this option would be in full compliance
with the WTO.100

The major criticism involves the issue of
timung. i.e.. such a trade relationship with the
EU can only begin aftcr each regional group
has. among itself, managed to form a reciprocal
FTA. For some regions. such as the Caribbean
which has the long-established Caribbean
Comununity agreement (CARICOM), such a
hurdle presents little dif-
ficulty. On the other

for the area would be “disastrous.” 103

Specific negative ramifications for the
region in the event of the eradication of the
Regime include, among others, (i) major loss of
jobs which would generate social and political
unrest, (ii) adverse repercussions for the tourist
industry, (iii) an inability to service foreign
debts. (iv) an increase in drug trade, and (v)
increased illicit emigration to the U.S.'% In the
words of George Williams, High Commissioner
for Dominica, the removal of preferential trade
access would constitute “a potential life or
death issue for the Caribbean banana indus-
try.”195  The Dominican claimed. moreover,
that the undeniable part of the situation is that

Caribbean producers will
be forced out of the EU

hand. in Africa. the Negative repercussions from the WIO  market-thus the “US
groups (i) have just decision will affect not only the banana companies [will] be

recently adopted constin-
uent agreements. or (ii)
have instruments in place
which function inade-
quately.’®’ It has been
argued. furthermore, that none of the regions is
prepared to establish an FTA with the EU. “not
now and cenainly not by the year 2000.”192

B. The ACP Nations

Notwithstanding the options raised by the
EU. the ACP nations. particularly those
banana-producing States in the Canbbean, have
as of this date not offered counter-proposals.
Rather, they have maintained their position that
any change will provoke a major crisis in the
region. According to the Caribbean Banana
Export Association (CBEA), for instance, with-
out the Banana Regime, “the Caribbean trade in
bananas would not survive” and the outcome

producers themselves; rather, the entire among the main benefi-
region will be prejudiced

ciaries of our demise.”1%6

In a smimlar fashion,

representatives from the
St. Lucia Banana Growers Association have
labeled the WTO action a “diabolical cam-
paign” and an “economic warfare against a
defenseless people.”1%7 If the banana industry
is destroyed. the organization claims, the
Windward Islands will be left with “no alterna-
tive but misery. strife [and] suffering.”108
Negative repercussions from the WTO decision
will affect not only the banana producers them-
selves: rather. the entire region will be preju-
diced. The collapse of the Windward Island
fruit industry would prove disastrous for non-
producers in the region who rely on the islands
to provide them with ready markets for their
own products. Represemtatives from Trinidad
and Tobago. for example, claim that there is a
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direct relationship, a “clear link” between all of
the Caribbean countries. '

In addition to waming of the negative
effects of a modification of the Regime. vari-
ous groups contend that the main solutions
offered by the EU constitute unviable alterna-
tives. With respect to a mere increase in finan-
cial aid couple with the dismantling of the
Regime, the CBEA claims that since the world
market is dominated by three large companies
(Chiquita. Dole and Del Monte). the Caribbean
nations, even with additional aid. would lack
the resources necessary to engage in a battle
for market position.'""  Furthermore, it is
argued that economic aid, by itself. cannot
compare with market returns as a basis for sus-
taining the banana industry because it elimi-
nates the incentive to increase productivity.
Also. income from conventional aid develop-
ment does not filter down to the farm level with
the same effectiveness as income earned by
growers themselves from fruit production.!!!
In short, substituting aid payments for the
Banana Regime represents “replacing trade . . .
with subsidized idleness.”!2

With regard to forced diversification, the
USTR has urged the Caribbean growers to
change 10 areas in which they have a compara-
tive advantage. The Windward Islands argue,
however. that other altematives which could
provide comparable employment or income are
nonexistent. for various reasons. First, they
contend that any alternative crop would con-
front the same disadvantages of terrain. climate
and size of plantations. Second, in order to be
profitable. any substitute product would
require access to the major markicts. the major-
ity of which are already “entrenched in compe-

113

tition. Third. other exports would be

dependent on a regular shipping service which
can only be insured by the volume of banana
sales. Diversification constitutes a complicat-
ed solution since, as of this date, ‘banana
boats’ have served as the sole transportation
link at a reasonable cost.!14

Notwithstanding the unfeasibility of the
possible solutions for the banana-producing
countries, the region has acknowledged that the
process of Caribbean adjustment is inevitable.
In accordance with declarations of local offi-
cials. “*[tjhe Caribbean must recognize the fact
that for its own survival and long-term growth,

it . .. must respond to global economic condi-

tions|,] as daunting as they may be 113

Although the region has announced its readi-
ness to “pull |its] own weight within the inter-
national community,” the smaller islands have
recognized the fact that. as vulnerable
economies, they are in need of substantial
“assistance” in making the appropriate modifi-
cations. 1%
V. Conclusion: Regional Integration—

The Most Feasible Solution

Subsequent to the analysis of the four pos-
sible options offered by the interested parties to
date, it seems clear that one idea is, by far, the
most plausible: the regionalization of Lome.
This regional approach involves the fortifica-
tion of regional collaboration within the ACP
in order to, among other things, augment their
attractiveness to foreign investment capital,
increase productive capabilities, enlarge their
internal market and. in light of the new trend in
globalization, enhance their international mar-
ket competitiveness.!!” This option is in accor-
dance with the current trend for region-to-
region agreements, and it would benefit both
the ACP and the EU. The ACP nations, for

95

HeinOnline -- 7 Kan. J.L. & Pub. Pol’y 95 1997-1998



Sheppard

example. would maintain access to the
European market while the EU. for its part,
would eventually benefit, after a transitional
period, vis-a-vis reciprocal advantages.
Moreover. the WTO is more apt to approve
such an arrangement, especially if the transi-
tion period lasts less than 12 vyears.!!8
According to this scenario, the ACP producers
would experience increased competition with
EU goods in ACP markets due to the reciproc-
ity element of the Free Trade Area, yet another
factor which makes regional agreements more
likely to withstand the scrutiny of the EU and
the WTO.11°

The ACP group is not an econoinic nor a
political entity, and the individual member
States are too small to attract significant for-
eign investiment or to negotiate conditions
which would facilitate sustainable trade rela-
tions withy the larger developed countries.
Thus. amid the recent trend of globalization
and the EU’s decreased desire to provide assis-
tance to the ACP nations, “regionalization of
the EU-ACP relations makes sense. 120
Among other things. this option acknowledges
the fact that not all the ACP nations were able
to take advantage of the Lome commodity pro-
tocols, financial aid and trade preferences for
various reasons. Given the geographical. cul-
tural and political diversity of the ACP states,
subregional agreements with the EU have been
described as a “tempting proposition [which
makes| practical sense”!2! provided that such a
reorganization does not cause competition or
diviisiveness within the ACP.

The need for a differentiated approach is
clear considering the drastic variations in the
dependence on the EU market for export rev-
enue. In Afnca. for instance, the dependency

on the EU market is 46%, in the Caribbean it is
18%, and in the Pacific it is approximately
23%.122 The dependency rate, furthermore,
fluctuates substantially within the regions
themselves.!? This need for differentiation is
even more apparent based on the growing het-
erogeneity of the ACP group. The wide diver-
sity of conditons prevailing in the ACP, it has
been argued, creates tensions which weaken
their negotiating position towards the EU,
while also diminishing the effectiveness of the
ACP institutions. This internal disparity and
its effects have revealed themselves in inter-
ACP divergence: Representatives from ACP
nations with a “good track record” commonly
express their frustration at the EU for consoli-
dating them with a group of “bad perform-
ers.” 124

The advocates of regionalism stress the
undeniable fact that “the interests of the EU
hafve] change[d] and therefore the Lome part-
nership should change.”'?> As a result, it has
been argued that regionalization would be bet-
ter suited to manage the specific interests of
individual ACP countries and regions in order
to: (i) restructure and diversify production, (ii)
reorient ACP exports destined primarily for the
EU. (iii) insure industrialization and competi-
tiveness in order to effectively participate in
global trade, (iv) develop national and regional
markets. and (v) enhance South-South cooper-
ation.'?® In terms of the business sector, it has
been acknowledged that, when aggregated, the
comtribution of small businesses in micro-
states can be significant. Development in this
area would, as a result, promote self-reliance
and greater equity in resource allocation and
distribution, thereby contributing to the con-

cept of good governance. 127
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Despite wide-spread support among the
ACP nations for a regional approach, such a
reorganization. a “break-up of the geography.”
has faced three major criticisms.!?®  First,
smaller ACP states fear a reduction in bargain-
ing power, which was one of the original rea-
sons behind the formation of the group. In par-
ticular. it has been argued that, in the case of
the smaller islands, without the ACP cohesion.
the region would “simply slip into oblivion if it
had to deal with the EU . . . separate[ly].”!?°
Second. some ACP experts claim that regiona-
liation would preudice the established dialogue
structure. The division of the group, for
instance, would require a new communications
framework, as well as

generate increased
burcaucracy at  the
Commission  level.13¢

Finally, it is claimed that
reionalization would
destroy the, albeit not
always hannonious,
intra-ACP collaboration
which presently exists. Opponents of the divi-
sion allege that. as of this date, the diversity of
the group has allowed a “valuable sharing of
xperiences, of systems of govemments and of
cultures.” thereby removing the artificial barri-
ers which existed between the groups prior to
1975.131

Despite such opposition, the majority view
in the Caribbean and the Pacific is in favor of
regional integration.!32 In particular, the view
of the Windward Islands is that “the tide of
trade globalization is unstoppable and gaining
momentum, [thus they] may easily be swept
away by it, if [they] attempt to swim against its
current.”’13* The idea of regional integration is

quite pragmatic, especially in the case of the
Caribbean region. The most encompassing
definition of the Caribbean area includes thir-
ty-seven countries, namely fifteen independent
ACP countries in the Caribbean proper, two
Dutch territories, five UK termritories, three
French overseas departments, two U.S. territo-
ries. Cuba and nine countries on the South and
Central American coast. This group has
demonstrated that it is anxious to form alterna-
tive trade alliances in order to preserve
“national sovereignty . . . in the face of eco-
nomic. cultural and technological” power of
other powerful countries.!3* Moreover, this
pursuit of increased integration has historically

been the reion’s primary

concern. During the last

decade, for example, the

Despite such opposition, the majority  |jeralization of the
view in the Caribbean and the Pacific is world economy has con-
in favor of regional integration

stituted an incentive to
form various regional
groups, such as the
Organization of East
Caribbean States (OECS), the Association of
Caribbean States (ACS), and the Caribbean
Community (CARICOM).}3%  Admittedly, the
region has several problems. i.e. highly diverse
levels of development, an inherent vulnerabili-
ty in island States, fragmentation of
economies, drugs, migratory flows and rapid
political changes. Nonoe of the the above,
however, constitute major problems of gover-
nance which would jeopardize a regional
agreement with the EU and, additionally, the
homogeneity of the Caribbean countries in
itself could arguably justify the division of the
ACP. They all have, for instance. (i) special
difficulties in macro-economic management

97

HeinOnline -- 7 Kan. J.L. & Pub. Pol’y 97 1997-1998



Sheppard

due to substantial market dependence and price
fluctuations; (ii) high costs of diversification
due to the geographic limitations; and (iti) a
high unit cost of infrastructure because of tech-
nical indivisibilities in minute societies.136
Without a doubt, the Lome Convention
has accepted the rigorous task of improving the
conditions of some of the world’s poorest and
most-troubled nations. Despite its failures to
date, in order to, among other things, fulfill its
original goal of “promot[ing] and expedit[ing]
the economic, cultural and social develop-
ment”!37 in the Caribbean banana-producing
countries, the EU should continue to “keep its
hand to the plow.”13® The recent decision by
the WTO judging the current Banana Regime
illegal could prove, in the absence of the rapid
development of a feasible alternative such as
regional integration, disastrous to the
Caribbean isloands. The Caribbean must
expect that any post-Lome agreement shall be
in accord with the WTO rules, thus the removal
of trade preferences seems imminent. What is
necessary, in this case, therefore, is the contin-
uance of both preferential trade and financial
aid while the instrument suitable for each
region, i.e. Lome V, is drafted. In other words,
whle it is acknowledged that “it is better to
teach a man how to fish than to give him a fish
... he must be given a fish while he is being
taught to fish.”13® As Randall Robinson,
Executive Director of Trans Africa, summa-
rized it, “[tjhese countries [the Caribbean
banana-producing nations] have done every-
thing night. They are . . . staunch allies of the
United States. They are stable . . . politically .
.. their literacy rates are in the ninety percentile
and political prisons are unheard of ”!*® Due
to the precarious situation in which the small

Caribbean developing states find themselves;
therefore, it would be most compatible with the
principles of Lome to adopt a special-interest
approach to development that is region specif-
ie.
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